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GOVERNANCE MATTERS
The Environment and Governance in Scotland

As the third term of the Scottish Parliament drew to its close and the fourth session began, LINK
had cause to pause and review the way in which the environment is protected and enhanced within
the current arrangements for Scottish governance - and to look for any barriers to progress towards
sustainable development inherent in the methods and processes of all branches of government.
This review covers, therefore, the legislative, administrative, judicial and civic areas of governance
— and seeks to provide an understanding of the experience of LINK and its members over the
twelve years. The paper builds on LINK’s recent review of the effectiveness of environmental
legislation in the Scottish Parliament - Scotland’s environmental laws since devolution — from
rhetoric to reality. It also follows the LINK contribution to the debate on the reductions in the
Scottish Budget — Protecting the Environment in a Time of Cuts. The paper is written to inform
debate and all recommendations, policy positions or commentary are intended for wider discussion
within the broader Scottish policy community.

Introduction — Borders, Policy and Governance

As a mature salmon returns across the North Atlantic from its long migration it has no awareness of
the different international legal jurisdictions through which it passes. It does not know that it enters
an English river as it passes Berwick, or that it is swimming up a border stream at Coldstream, or
that it is wholly within Scotland as it finally reaches the burns of the Scottish Borders to spawn. It is
unaware of the specific parts of the Scotland Act governing its management during its passage, or
the courts which might decide on its fate, or the government agencies responsible for its conditions
and protection.

Many species on our planet establish territories and hierarchies but these rarely, if ever, approach
either the global impact or extraordinary complexity of the boundaries and regimes established by
humans. All life on the planet exists, nevertheless, in a shared environment, and the massively
intrusive effects of the humans are experienced by each individual within our own species and, to a
greater or lesser extent, by all the other species. As human numbers have increased, and our
culture has developed economically and socially, our impacts have become truly global.

The way in which these human arrangements make an impact upon the natural world can be
distinguished and divided into three major categories.
e Borders divide jurisdictions and define the levels of government within which laws are
made and implemented.
o Policies are given legal effect, shaped, pursued and implemented on a differential basis by
governments within the geographical boundaries.
e Governance provides the different methods and processes of government within each
jurisdiction, and, again, differs significantly between the jurisdictions.

The first of these categories, Borders, has an undoubted impact on the natural world, as different
cultural values within the different jurisdictions have traditionally impacted on the way that the
human populations have exploited natural resources within the relevant states and entities. These
impacts remain in the modern world, and in addition we have international treaties, supra-national
law and national regimes of government to contend with. In Scotland, for example, environmental
policies and other policies with major environmental impacts remain based largely upon Scots law,
but this has been increasingly supplemented by decisions taken in Westminster and the European
Union, and by international treaties and laws.
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This process of internationalisation and globalisation has made environmentalists awaken to the
need to understand the relationships between states with regard to decisions about frameworks for
environmental decision making. Borders remain fundamentally important, but we recognise that
policies, in particular, have become increasingly complex, cross-border matters. Scottish
environmentalists seek to influence, therefore, United Kingdom, European and international
decision-making as well as those taken in Scotland. Within Scotland, however, while we will
continue to attend to and play our part in the matters of both borders and policy, in this paper we
turn our attention to governance matters. The methods and processes of government used here in
Scotland are of real impact and stand do be debated and decided separately from the other
categories. This applies even were Scotland’s constitutional status and the significance of our
borders to change within the next few years.

Developments of great importance to environment policy have happened from the local to the
global levels in the years since the establishment of the Scottish Parliament in 1999 — but in
Scotland they have, for the first time in the modern era, been shaped largely by the new legislature
and newly accountable executive in Edinburgh. The Parliament has debated major Acts on nature
conservation, environmental assessment, climate change, the marine environment and a wide
range of similar issues. The Scottish Government has worked on implementing the legislation and
governing the country as we all struggle to cope with climate change and the changes it will bring in
its wake. The Courts have handed down a limited number of decisions on environmental concerns,
and civic society has played a fuller part in all of this progress than was possible before devolution.
The discussion in this paper is, by and large, limited to the Scottish dimension, but where principles
are discussed they could be related to all of the European, United Kingdom and local levels of
Government also.

LINK and its members have found the experience of government being brought closer to the
people, in the spirit of true subsidiarity, a positive and beneficial development for our environment.
The Scotland Act (1998) has brought a major increase and improvement of the breadth and depth
of involvement of environmental Non-Governmental Organisations (eNGOSs) in Scottish
governance. We note that this is as it was meant to be throughout the years of discussion in the
Scottish Constitutional Convention and the Consultative Steering Group. Scotland chose a
participative form of government and greater participation has resulted.

If 1999 saw a minor revolution in the branches of Scottish government and a major recalibration of
power and influence in the Scottish policy community, however, things have not remained static.
We have witnessed the further devolution of both minor and major executive powers (such as those
over transport and the marine environment) to Scotland since 1999 by Orders in Council. Following
the reports of the Calman Commission and the National Conversation, we are currently seeing the
passage at Westminster of the Scotland Bill (2011), increasing significantly the powers of the
Parliament. The Commission on the Future of Public Services (the Christie Commission) reported
this summer. It is against this background of continuing development that LINK has decided to
review governance arrangements in Scotland. We do so in the belief that the review can be a
contribution to yet further improvements in our governance and to identify priorities within
governance where improvements should be pursued.

As this discussion has developed, however, it has become clear that the LINK experience of
Scottish governance is far from unique, and that the ongoing task of reform is well beyond the
scope of only one sector of the Scottish policy community. We have come to an awareness that
many of our observations and concerns are widely shared across that community. The debate to be
had is much wider than simply the relationship between governance and the pursuit of sustainable
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development. It is a continuance of the national debate about how we order our affairs — not in the
sense of the international status of Scotland, but in how we run our own affairs in our own ways.

In the course of our discussion of these issues, priorities for change are being decided by LINK and
its member organisations, but we have become convinced that our ideas have a far wider
applicability than just the environment movement and should be shared with other parts of civic
society in Scotland. We have asked ourselves if there might be a wider desire for a more
comprehensive review of our governance arrangements. We will try to ensure that this paper is
widely distributed. If interest in the issues discussed is significant, LINK is strongly minded to
pursue a mechanism to promote reform — such as the establishment of a Parliamentary
Commission on Scottish Governance - and to review the matter of our governance together. It is for
this reason that the recommendations that have emerged from our discussions are made by LINK
to the Scottish policy community as a whole (of which LINK is a proud and active member).
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Governance Matters — A Summary

Scottish Environment LINK and its member organisations have long been involved in policy
development in Scotland and have contributed to the development of the methods and processes
of government — our governance. At the same time we have played a part in the discussions of the
constitutional structures of government. As Scottish politics enters another period set to be
dominated by constitutional debate we will continue to work in all three fields - but in this paper we
seek to turn attention once more to issues of governance. We review our experience of the
methods and processes in the legislative, executive, judicial and civil branches of government in
Scotland over the years since the establishment of the Scottish Parliament in 1999 — and present
our conclusions and recommendations to the rest of the Scottish policy community.

Part 1 - Legislative Questions

LINK is of the view that the Scottish Parliament has allowed a far greater concentration on
environmental issues in Scotland than was the case before its establishment. The Parliament has
passed significant new laws which have advanced the protection and enhancement of our natural
resources and our environment. Several areas of concern remain, nevertheless, and are worthy of
serious and urgent consideration if we are to make progress towards our becoming a sustainable
society.

Legislative performance
The balance of the work performed by our Parliament has been heavily weighted towards
legislation, leaving little time for work on other functions. In particular, our experience suggests that
serious scrutiny of the administration in the environmental field has been excluded by the sheer
quantity of legislation introduced.
Main recommendations to the policy community:
¢ We should carefully consider the amount of time devoted by each Committee to legislative
work and seek to address the division of this work with the job of scrutinising the
Government.
¢ We should seriously consider the issue of whether Parliament has been presented with
legislative programmes too heavy for its number of members.

Balancing interests
Our experience suggest that, while Parliament has been commendably accessible to the full range
of stakeholders within Scotland, it has frequently sought to ‘balance’ the interests of these groups in
a manner which has verged towards the short-term and has sometimes looked like a splitting of the
difference, and thus avoiding the fundamental decisions sometimes required in politics.
Main recommendation to the policy community:
o We should carefully consider the effects of “balancing the interests” of the stakeholders in
the approach to legislation and explore ways in which we can better evaluate the
equivalence of the evidence and arguments presented to Parliament.

Scrutiny of the Government

Our Parliament’s performance has been disappointing in its scrutiny of government and

government agencies. Post-legislative scrutiny in the environment field has been less than

adequate, and Holyrood has not solved the problem, inherited from Westminster, of failing to

properly scrutinise secondary legislation and much decision-making by the Executive.

Main recommendations to the policy community:

e  We must consider how to radically improve the ability of Parliament’s Committees to

schedule serious scrutiny work, including the possibility of setting aside specific time or
meetings for the function.
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e The issue of the balance of constituency, plenary and Committee work recommended by
the CSG should be re-examined, and consideration given to whether more time is required
for Committees to work - both during each term and during recesses.

Independent Advice
Our experience suggests that the Scottish Parliament requires greater resources for advice and
research independent of the government.
Main recommendations to the policy community:
o If Parliament is to improve performance of its scrutiny function it will need to allocate more
resources to research and independent advice.
e The research and advice must be, and be seen to be, open and independent as should the
appointment of advisers.

The Committees

Parliament’s Committees have not been able to fully achieve their potential to cut across
Government departmental thinking. This has contributed to our failure to significantly break from
Government practice of working in separate economic, social and environmental ‘silos’.

Main recommendations to the policy community:

e We should move further from a Committee structure that strictly reflects ministerial roles and
consider how to improve their effectiveness in achieving cross-cutting scrutiny of
government.

¢ Consideration should be given to the appointment of permanent specialist advisers to the
Committees

Part 2 - Executive Questions

LINK is of the view that, where some progress has been made since 1999, the departmentalism in
the executive branch and its historically confused structure remain very significant barriers to
turning the rhetoric of striving for sustainability into a reality. We have made too little progress in
opening government up and genuinely sharing power across the full policy community.

‘Silo Thinking’

The experience of LINK strongly suggests that environmental concerns remain on the edges of

government thinking rather than at its core. Economic thinking remains dominant, with

environmental and social considerations too often stuck within departmental silos.

Main recommendation to the policy community:

e We should continue to pursue structural reforms, urgently, in order to move towards truly

cross cutting government, with the strengthening of central policy co-ordination and a proper
understanding of sustainability as the primary goals.

The Structure of the Government
The complex structure of the executive branch mixes different governmental functions within
departments and agencies in a manner which is mostly arbitrary, and in instances perverse. These
problems affect, in particular, the so-called ‘arms-length’ agencies in particular - and especially
where they are supposed to operate independent of ministerial controls.
Main recommendations to the policy community:
e We should strive for a better common understanding of the functions of government and
their allowable combinations and required separations within government and its agencies.
o Where an agency is established to exercise independent judgement, the agency should be
provided with clear terms of reference and accountability, and its independence be
respected.
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Stakeholders and Consultation — Participative Government
LINK’s experience suggests that that are serious concerns with the quality and quantity of the
Government’s public consultations, and with their formal arrangements for engagement with the
policy community as stakeholders.
Main recommendations to the policy community:
¢ We should discuss guidelines for Government on the criteria, establishment, remit and
appointment of stakeholder forums.
¢ We should discuss the number, scope, openness, range and processes of Government
consultations

Independent Advice
In the view of LINK, the Scottish Government has inadequate sources of independent advice,
particularly with regard to scientific matters.
Main recommendation to the policy community:
e We should consider means by which scientific and policy advice to Government might have
the independence of its sources assured — including the possibility that expert advisory
groups would be better established under the Parliament rather than the Government.

Part 3 - Judicial Questions

Against a background of a Judiciary only slowly shedding the reluctance to intervene in public
administration matters, LINK’s experience suggests that we have a considerable way to go before
we achieve fair and proper access to justice in the Scottish courts.

Test Cases — Access to Justice
The Scottish courts have begun to take on greater numbers of public administration cases but this
had been stymied until their decision in 2010 to begin awarding Protected Expense Orders (PEOS)
so that individuals and civic society can afford the costs of taking test cases to law.
Main recommendation to the policy community:
¢ We should monitor closely the number of PEOs granted in Scotland, their efficacy and the
overall compliance of Government with the Aarhus Convention.
e We should careful monitor the extension of the definitions of title and interest or standing
arising from the recent decision of the Supreme Court.

An Environmental Court
The Scottish jurisdiction has begun to accommodate the idea of specialist courts and branches.
LINK’s experience suggests that there is a strong case to be made for an environmental and land
court.
Main recommendation to the policy community:
e We should pursue the establishment of a Commission on Environmental Justice to consider
whether piecemeal rulings and legislative change is sufficient or whether more fundamental
change, including the establishment of an environmental court, is needed.

Part 4 - Civic Questions

Civic Independence
Our experience suggests that, largely through financial controls, but also by controlling access,
Government places serious limitations on the independent voice of civic organisations.
Main recommendation to the policy community:
o We should create and implement measures to ensure that the civic sector’s independent
voice is protected from pressure by government and agency funding arrangements.
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The Architecture of the Civic Sector
The institutions of the Scaottish civic sector are far from comprehensive, and less representative,
and less well developed, than they could be.
Main recommendation to the policy community:
e Scotland’s civic sector requires, urgently, to consider the condition of its independence and
its institutional structures if it is to play a full part within the policy community.

A Civic Forum for Scotland
Scotland has no open forum for the entire policy community to discuss and debate the issues
affecting Scaottish life. LINK’s experience suggests that there is not enough communication and
debate between the different parts of the policy community.
Main recommendation to the policy community:
¢ We should actively consider the establishment of a forum for discussion and debate
between the various sections of the policy community in Scotland, involving but separate
from Parliament and Government.

Conclusion

LINK has begun to prioritise these issues for our own action, but has become strongly aware that
most of them (and other governance issues) are of real concern across much of the Scottish policy
community. We hope, therefore, to begin a much wider discussion within Scotland — and to pursue
the possibility of a wide-based national review of governance matters.
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Part 1 - Legislative Questions

The experience of LINK and its members in the field of legislation is very considerable and a
reflection of this experience can be found in our recent publication Scotland’s environmental laws
since devolution — from rhetoric to reality. This paper notes that large number of laws relating to
the environment have been passed, many of which were, in our opinion, major steps forward — but
suggests that the implementation of those laws by the executive has been less than satisfactory in
several instances. The paper gives insight into the wider issue of our experience of the Parliament
as a whole in respect of legislation and governance. There are, however, some further, crucial
guestions which require to be asked and the answers added to a generally positive and satisfactory
experience.

1(a) Is the legislative performance of the Parliament satisfactory? Are there ways in which it
might be improved? Has Holyrood attempted to pass too much or too little legislation? Are there
arguments for a more participative model with regard to setting the legislative agenda?

The experience of LINK and its members has been that the Scottish Parliament has performed
commendably as a legislature, with a series of highly significant environmental bills being passed in
the 12 years since its establishment. With an excellent basis in the recommendations of the
Consultative Steering Group (CSG) the new Parliament built an admirable legislative ethos and
practice, consulting widely, building expertise and avoiding its committees being turned into
servants of the executive.

With the Coalition government of the first eight years of the Parliament, however, the legislative
timetable was kept incredibly full. Parliament operated as a legislative machine on a familiar
Westminster model, with exceptionally full legislative programmes from year to year. The
Parliament was attempting to forge its own approach to legislation, and new developments such as
the carry-over of Bills from year-to-year throughout the four year session were immensely valuable.
Many of the Bills introduced by the Executive appeared, however, to have the purpose of “making a
point” rather than fundamentally improving the law. This accusation has been made, also, of some
of the Members Bills proposed. There was sometimes a sense of Bills for the sake of activity.
Furthermore, the Parliamentary Committees existed under huge pressure, and on many occasions
gave the impression of rushing their work. We note that “laws to make a point” can have an impact,
but if their purpose is administrative change inside government our preference is that the problems
be tackled directly. We discuss this further in Part 2.

A major difference with Westminster is, however, the size of the Scottish Parliament. With only 129
MSPs, Committees have been handed the work of both the “Standing” and “Select” committees in
the UK Parliament and of both the Houses of Commons and Lords. Westminster’'s Select
Committees scrutinise the Government, while Bills are being dealt with concurrently by Standing
Committees. At Holyrood, the Committees have benefited from their all-encompassing remit - in
that the experience from working on both legislation and administration has proved of value — but
the balance between the two has strongly favoured legislative work, at least in the environmental
field.

In the third session of the Parliament, with a minority government and therefore against
expectations perhaps, this pressure was kept up and it became apparent that Parliament has, in
vital respects, conceded that the legislative timetable has become largely the property of the
executive branch. Despite the number of Bills laid, there was little if any increase in the number of
Members’ Bills dealt with; no Bills arising from the Committees; and no Bills introduced by
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opposition parties. The Consultative Steering Group’s (CSG) hopes that legislation might come
from several sources appeared to evaporate. This is, once again, familiar within a UK context.

Recommendations:

o We (Scotland) should carefully consider the amount of time devoted by each
Committee to legislative work and seek to redress the balance of this work with the
job of scrutinising the Government.

e We should seriously consider the issue of whether Parliament has been presented
with legislative programmes too heavy for its numbers.

¢ We should re-visit the opportunities (and process) by which legislation can be
proposed by individual MSPs, Committees, opposition parties and even civic society.

1(b) Can Parliamentarians be persuaded that ‘balancing’ the interests of ‘stakeholders’ is

not always the wisest course of legislative action?

Living Within
Environmental Limits
Respacting the limits of the
planet's environment,
resources and biodiversity -
{0 improve our envircnment
and ensure that the natural
resources neaded for life are
unimpaired and remain so for
future generations.

Achieving a
Sustainable
Econamy

Building a strong,
stable gnd e
sustainable economy
which provides
prosperity and
opportunities for all,
and in which
environmeantal and
social costs fall on
those who impose
them (Polluter Pays),
and efficient resource
use is incentivised

Ensuring a Strong, Healthy
& Just Society

Meeting the diverse naads of
all people in existing and
future communities,
promoting personal well-
being, social cohesion and
inclusion, and creating aqual
opportunity for all.

Using Sound
Science
Responsibly
Ensuring policy is
developed and
implemented on the
basis of strong
goentific evidance,
whilsl taking into
account scientific
uncertainty (through
the Precautionary
Principhe) as wall as
public atitedes and
values.

Promoting Good
Governance
Actively promating
effective, paricipative
systems of
governance in all
levels of society -
engaging people's
creativity, anergy,
and diversity.

Figure 1. The shared UK principles of Sustainable Development. “They apply to the UK Government, Scottish
Executive, Welsh Assembly Government and the Northern Ireland Administration. For a policy to be
sustainable, it must respect all five principles. We want to live within environmental limits and achieve a just
society, and we will do so by means of sustainable economy, good governance, and sound science.”
http://archive.defra.gov.uk/sustainable/government/what/principles.htm

In considering legislation, we have heard from several MSPs of all parties (and in other areas of
their work) of “balancing the interests of all the stakeholders” in debates. During the passage of the
Marine (Scotland) Act 2010, for example, Parliamentarians listened carefully to the views of
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fishermen, environmental campaigners and the renewable energy industry (amongst many others)
and, laudably, recognised that these groups all had a vital interest in shaping the legislation. The
understanding that the marine environment was fundamental to the well being of many long-term
economic and social interests was highly apparent in the work of MSPs on the Bill, but there were
occasions when this understanding of the fundamentals came perilously close to being seriously
undermined by the need to “look after” the shorter-term interests of stakeholder groups. In the final
analysis, the legislation passed has the potential to deliver ecologically sound management of our
marine environment but its passage demonstrated the tensions between sticking to essential
scientific principles and seeking to satisfactorily placate all those involved. As the legislation is
implemented, Marine Scotland will face similar challenges.

It is especially important to work from principles on legislation which creates duties for sustainable
development that a baseline understanding is established. The UK has a clear, shared and
accepted statement of principles for sustainable development, regularly acknowledged by the UK,
Scottish and Welsh Governments and the Northern Ireland Executive. The Shared UK Principles
were originally given in the UK Framework for Sustainable Development and are given above.

A further consideration should be aired in this matter of balancing of interests — that of the
equivalence of the data presented to MSPs. To many environmentalists and scientists the
environment is a long term and fundamental issue and it could be seriously disturbing to have it
“balanced” against what were perceived to be relatively short-term economic interests.
Furthermore, to many scientists, their research represented not an “interest” to be “balanced” with
anything, but the best available (and sometimes conflicting) factual evidence.

This experience reflects on the excellent access of the various stakeholders within the legislative
process — but as a doctrine, it can, on occasion, sidestep the need to bite the bullet and take a
baseline, radical view of legislation in some fields. Legislation founded on the basis of simply
balancing all the interests involved might be open to criticism as avoiding critical issues and might
be a reflection of weakness and indecision on the part of the Parliamentarians.

Recommendations:

¢ We should carefully consider the effects of “balancing the interests” of the
stakeholders in the approach to legislation and explore ways in which we can better
evaluate the equivalence of the evidence and arguments presented to Parliament.

¢ We should debate the opportunities and means by which Parliamentarians (and
others) can acquire a greater awareness and understanding of the challenges of
sustainable development (where sustainable development delivers a healthy, just
society, living within environment limits, while “living within environmental limits”
means genuinely respecting those limits, as opposed to simply splitting the
difference between them and other interests).

1(c) Does the Parliament carry out its scrutiny functions at an adequate level? Does the
Parliament carry out post-legislative scrutiny at an adequate level? Does Holyrood succeed in
scrutinising the work of the Scottish Government adequately? Are the Scottish Government’s arms-
length agencies held to account properly?

It has always been the stated aim of the Parliamentary Committees to consider legislation and to

scrutinise the implementation of that legislation by government. As all acts and expenditure of the
executive branch must be justified in law (and principally on the basis of legislation) it follows that
the traditional, broader role of a Parliament — to hold the executive branch to account — must itself
be a broader form of this scrutiny.
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The experience of the eNGOs has been that post-legislative scrutiny by Parliamentary Committees
has been seriously limited. As a consequence of the crowded legislative programme, very little time
has been allowed by Committees for serious consideration of the implementation of the large
numbers of environmental Acts passed (or to perform other scrutiny functions). Full and proper
consideration and inquiry into the delivery of government has been lacking in our view — with even
the National Performance Framework not used | its first four years for comprehensive scrutiny
purposes. We believe that this observation is far from exclusive to the field of the environment.

It is well understood that with 129 members in a unicameral chamber, (with an average of 15 MSPs
appointed to office as Ministers) the ability of the Parliament to establish large numbers of
committees is limited — but those Committees must do, therefore, the work of both Select and
Standing Committees in the Commons and all the committees of the House of Lords at
Westminster. No serious consideration has been given to distinguishing formally the legislative and
scrutiny functions within Holyrood’s all-purpose Committees, and as a result of the enormous
pressures of the legislative programme, scrutiny has seriously fallen by the wayside.

This is particularly seen in relation to agencies of government. In the environmental field, no
comprehensive scrutiny of the work of either of the major agencies (SNH and SEPA) has been
undertaken. While the agencies have been called to give evidence to Committees on legislative
(and other) matters, neither has ever seen their corporate priorities, individual programmes of work
or annual report and accounts scrutinised fully by a Committee at Holyrood. Neither has any
Committee of Parliament reviewed the selection and/or appointments of Chairs or Board Members
— either the generic process or the actual decisions. LINK believes this may be a serious failing. At
the same time, no Committee has ever inquired into the operation of Historic Scotland or Marine
Scotland as Executive Agencies operating entirely within the structures of the civil service. No
serious guestions have been asked about whether they have or require independence in the policy
or scientific fields. This too may be a serious failing.

In the field of Committee Inquiries into policy matters, we have witnessed few into environmental
areas. Positive examples include, however, the ERD Committee’s (2003-07) inquiry into the need
for marine legislation — which set the scene (and developed cross-party support/understanding) for
the subsequent Marine Act - but most such inquiries have resulted in little action because rarely
have they been followed through. For example, the ERD Committee (2003-07) conducted an
inquiry into sustainable development and both the 2003-07 and 2007-11 Committees completed
inquiries into CAP reform. None of these have been reviewed or followed up, and none of them
have had any discernable impact on the Government’s position on these matters.

The question of scrutiny comes into eve