The Scottish Environment LINK Manifesto

Section 13: Justice & Governance

Sub-Section 13.1 
Environmental Justice
(1) Sustainability Narrative 
If we are to achieve the balance between social, economic and environmental interests required to achieve sustainability, those interests must have equality in the provisions for access to justice. If the cost of justice is so high that economic interests have far greater access than social or environmental interests, then economic interests will predominate in all development – and we will have no balance.
(2) Policy Context: 

· The Aarhus Convention was negotiated and signed under the auspices of the UN in 1988. The EU, the UK and the Scottish Government have all signed up – but the implementation is sadly lacking.

· Pillar 1 (Access to environmental information) and Pillar 2 (public participation in environmental decision making) of Aarhus have been implemented by the EU but Pillar 3 (Access to Justice) has not. England & Wales have seen the development of Protected Cost Orders (PCOs), at judicial discretion, which limit the costs of citizen groups taking test cases deemed to be in the public interest to court. Scotland has only had one such PCO (in 2009). Across the EU members states implementation levels of the Convention vary.

· Access to environmental information and public participation in environmental decision making have improved significantly in recent years, thanks to the introduction of Freedom of Information and Strategic Environmental Assessment legislation– but serious problems in terms of access to the courts remain, whether to challenge access to these aspects, or simply to seek access to justice in environmental matters – especially in Scotland. Groups of citizens can have no confidence that they will have access to environmental justice and thus a major barrier remains to enabling communities, individuals and groups to protect their environment and achieve sustainability.

· On 25th August the Aarhus Convention Compliance Committee in Geneva found the UK to be in breach of its obligation in international law to provide access to environmental justice in England & Wales. Environmental NGOs have sought to persuade the Government to take up those findings and make positive changes to the law which will help in protecting the environment. This is required in Scotland too. Many important matters of public interest go untested in court as a result of the cost barriers to access to justice. The costs risk in legal proceedings and the timelines for bringing a claim must be made more certain.

· There is still room to improve the implementation of Pillar 1 and 2 obligations and this should be pursued through rigorous monitoring under the Convention. Pillar 3 requires further substantive action, either in the courts or in legislation, if it is to be achieved.

· Other environmental justice issues, reviewed in the then Executive’s 2007 consultation paper, such as poor prosecution practices, inadequate levels of fines/penalties for environmental crime, and the right to challenge the ‘merits’ of a decision also need to be re-examined and addressed.

(3) Policy Targets and Action:

	Level of Government
	…within 5 years
	…longer term

	International
	· UNFCC recognises principles of Environmental Justice
	· Adoption of Aarhus standards as the basis of international law in a UN treaty.

	E.U.
	· EU to adopt “Pillar 3” of the Aarhus Convention as a Directive.

· EU Commission to take UK to the European Court of Justice if it continues to fail to fully implement Aarhus
	· Monitor the implementation of the Directive and push for an international treaty.

· * Work to ensure consistent interpretation of the directives and the convention across the member states.

	U.K.
	· Reporting on Aarhus compliance to be treated seriously and for all parts of the UK.

· Legislation fully implementing Pillar 3, as requested by the courts and required by recent Commission Decision to be introduced. 

· Qualified one way cost shifting to be introduced.
	· Monitor the success of compliance across the four jurisdictions of the UK.

	Scotland
	· SEPA’s powers of prosecution to be reviewed

· Measures to provide certainty on costs to be clarified, strengthened and extended, bearing in mind the lessons from England & Wales outlined in the recent compliance committee decision. 

· Less restrictive title and interest requirements should be introduced.

· Establish an Independent Inquiry into the implementation of Aarhus in Scotland and further measures, including the possibility of environmental courts and consideration of a broader Environmental Justice Act.
	· Monitor Aarhus compliance.

· Work with partner organisations to encourage programme of legal education with a view to all Scots knowing what their rights are with regard to access to justice, including in environmental matters, and how they can utilise them.

	Local Councils
	· Fully abide by conditions of directives implementing Pillars 1 & 2.
	· Understand and comply with the principles of environmental justice.


(4) LINK Publications: 

All LINK publications, consultation responses and briefings are available from www.scotlink.org

(5) LINK Members in support and with expertise: 

To be added.
You can find other sections of the LINK manifesto, covering a wide range of environmental areas on our website: http://www.scotlink.org/public/policy/Manifesto.php 
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