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Introduction
This paper supports LINK’s Election Manifesto ask to ‘enshrine the right to a healthy and safe environment in
a Human Rights (Scotland) Bill’.1
The ask endorses the recommendation by the National Taskforce for Human Rights Leadership, to include
within a new human rights framework a human right to a healthy environment, comprising both substantive
and procedural elements in line with international standards.2 This right is important for Scotland’s efforts to
deliver the UN Sustainable Development Goals through the Scottish Government’s National Performance
Framework, which includes an outcome to ‘protect and enhance the environment’.3
This paper argues that securing this right underpins all environmental objectives, supports existing human
rights, and is fundamental to combating the climate and biodiversity crises.

The case for a human right to a healthy environment
We all have basic needs which are fundamental to our humanity. Human rights law emerged to protect these
needs as legal rights, at a time when civil and political rights and social, economic and cultural rights were in
jeopardy. We are now at a tipping point when, again, our humanity is in jeopardy, this time because of
environmental damage.
Greta Thunberg’s famous warning that ‘our house is on fire’ was a sharp reminder that without a healthy
environment, we cannot survive. The rule of law is the ultimate safeguard that protects citizens. It guarantees
our fundamental rights against intrusions by government and polluters. Our need for a healthy environment
must therefore now be protected in law as a human right.
Here in Scotland, climate change is leading to increased coastal erosion and landslides, most recently seen in
August with the fatal Stonehaven train derailment.4 Our biodiversity is under threat, with one in nine species
at risk of extinction, which is having impacts on our wellbeing.5 Air pollution in many parts of Scotland is at
levels which are damaging to human health.6
People living in areas of high deprivation, children, the elderly, and those suffering ill health are more negatively
affected by environmental health hazards, but are often least responsible for causing environmental damage.
In this way, an unhealthy environment exacerbates existing health inequalities.7 Moreover, the COVID-19
pandemic has demonstrated the inextricable links between human and ecosystems health.8 The unequal
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impacts of the pandemic have put important aspects of environmental issues in the spotlight: from global
biodiversity loss to the importance of local access to good quality greenspace.
Human rights are founded in the belief of our equal worth and protection before the law, irrespective of ‘race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other
status.’9 Given that environmental damage is distributed unevenly, a rights-based approach towards
environmental protection is a necessary first step in addressing systemic inequality.

Defining a human right to a healthy environment
The human right to a healthy environment has two dimensions: the actual substantive right to a healthy
environment, and procedural rights, which grant citizens democratic tools to act in relation to the environment.
Substantive elements
The United Nations Special Rapporteur for human rights and the environment has collated existing laws and
practices on the human right to a healthy environment from across the world. This works finds that the
substantive elements of the right include inter-dependent environmental features: ‘the right to clean air, safe
climate, access to safe water and adequate sanitation, healthy and sustainably produced food, non-toxic
environments in which to live, work study and play, and a healthy biodiversity and ecosystem’.10
Procedural elements
In accordance with the UNECE Aarhus Convention and the United Nations Framework Principles on Human
Rights and the Environment,11 the procedural elements of the human right to a healthy environment comprises
of: (i) access to environmental information; (ii) public participation in environmental decision-making; (iii)
environmental and socio-cultural assessments; (iv) and access to justice in environmental matters and effective
remedies - so that acts and omissions by private persons and public authorities that are considered to
contravene provisions of environmental law can be reviewed.
Current legal status in Scotland
Substantive elements
There is no distinct express protection of a substantive human right to a healthy environment in Scotland, and
as such human rights law and environmental law have hitherto been treated as separate bodies of law.
The strongest legal human rights protections in Scotland stem from the European Convention on Human Rights
(ECHR), incorporated into domestic British law through the Human Rights Act 1998. In certain instances, the
European Court of Human Rights has indirectly protected the human right to a healthy environment, but in a
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limited way which affords large discretion to States, and is contingent on breaches of the rights expressed in
the Convention (most usually, Article 8 on the respect for private and family life).12
Most of Scotland’s environmental laws are derived from EU law.13 However, Scottish courts are currently
limited in how they apply and uphold environmental law. Judicial review is the main route in Scotland for
environmental laws and decisions to be challenged by individuals. The Scottish courts have repeatedly made it
clear that they cannot review the substance of public authorities’ decisions.14 Therefore, environmental issues
that have been raised in judicial reviews have often been deemed to be out of the courts’ scope.15 The inclusion
of a human right to a healthy environment in Scots law offers a legislative steer to the courts to examine the
substance and process of environmental cases with stronger scrutiny.
Procedural elements
In contrast to the substantive elements, Scotland is obligated to implement the procedural elements of the
human right to a healthy environment due to the UK’s ratification of the Aarhus Convention. The Aarhus
Convention legally protects procedural human rights relating to the enjoyment of the environment – however,
Scotland has not properly implemented it.16
Despite the Scottish Government’s assertions of compliance with the Convention, barriers to public interest
litigation are significant,17 and the Aarhus Convention’s decision-making bodies have repeatedly found the
Scottish legal system to be in breach of the Convention on the third category on access to justice. 18 The
Convention specifies that costs must not be ‘prohibitively expensive’.19 However, in Scotland, access to justice
is mainly carried out through judicial review, where costs can run into the hundreds of thousands of pounds
12 European Court
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and legal aid for environmental cases is extremely unlikely.20 It is also reviewing a complaint regarding alleged
breach relating to the lack of substantive review (discussed above) in the Scottish and UK courts.21
Timeline
Prior to the referendum on exiting the EU, the UK Conservative Party signalled its intention to repeal and
replace the Human Rights Act with a British Bill of Rights. Subsequently, First Minister Nicola Sturgeon declared
Scotland would look to establish its own human rights framework. As a result, an Advisory Group on Human
Rights Leadership was established to make recommendations on the future of human rights in Scotland.
Scottish Environment LINK and members were among 50 civil society organisations which contributed to the
Advisory Group’s work.
The Advisory Group made its recommendations in late 2018, including the recommendation for ‘[a]n Act of the
Scottish Parliament which provides human rights leadership.’22 The leadership group advised, ‘The Act will
restate those rights already provided under the Human Rights Act 1998. The Act will provide further rights
drawn from UN human rights treaties ratified by the UK but not yet incorporated, including economic, social
and cultural, as well as environmental rights.’23 It suggested that the Act could be legislated at the start of the
next Parliamentary Term (2021).
In early 2020 the Scottish Government set up the National Taskforce for Human Rights Leadership to ‘design
and deliver detailed proposals for a new statutory human rights framework for Scotland’.24 Scottish
Environment LINK, RSPB Scotland, and the Environmental Rights Centre for Scotland contributed to its work.
The Taskforce published its report in March 2021, recommending incorporation of a broad range of human
rights into Scots law through a new statutory framework.25 Recommendation 2 was to ‘[i]nclude the right to a
healthy environment with substantive and procedural elements in the statutory framework’.26 With this
recommendation the Taskforce recognised:
•
•

‘the adequate protection of the environment is essential to human well-being and the enjoyment of
basic human rights, including the right to life itself’;27
a key policy objective of the recommendation to recognise a human right to a healthy environment in
Scotland is to ‘ensure that relevant authorities protect everyone from a current and emerging
environmental degradation to avoid unjustified, foreseeable and negative impact on human life, wellbeing or children’s development, including by ensuring treatment and accountability for loss.’28

The Taskforce suggested that next steps ‘are likely to include a pre-legislative consultation process, preparation
of legislation and policy and explanatory memoranda, the parliamentary legislative process and a public
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participatory process, development of statutory and non-statutory guidance, capacity-building and
development of training and good practice.’29
Key features for inclusion in a human right to a healthy environment
For a human right to a healthy environment to make a real difference to the lives of people and our natural
environment in Scotland, it must include the following three key features:
1. Definition:
The human right to a healthy environment has been articulated in various ways in different international and
regional legal instruments since the 1970s.30 The right must be defined according to current best practice, and
must:
● build on the work of the UN Special Rapporteur for human rights and the environment in relation
to the substantive elements, and draw on the Aarhus Convention and its governance bodies to
ensure full realisation of the procedural elements, as recommended by the Taskforce.
● recognise that with the human right to a healthy environment comes a duty to protect the
environment; and
● articulate principles around distributive and intergenerational justice.
A well-defined right to a healthy environment would help achieve all other environmental objectives, including
those outlined in the LINK Manifesto.31 For example, a substantive right to a healthy environment could support
public rights of access to our land, water and air for the enjoyment of nature and the outdoors. It could support
access to nature for everyone via the Scottish Nature Network. It could support a plan for ocean recovery and
funding to address the nature and climate emergency. It would enable better decision making for the
environment and everyday accountability, with litigation only being used as a last resort.
2. Enforceability:

29

●

The right must be justiciable, which means that it can be invoked before the courts. It should allow
any person in Scotland to challenge a decision by a public authority or law on the grounds of being
incompatible with their human right to a healthy environment. Public bodies would have to act
compatibly with the right, every new law in Scotland would have to comply with it, and the courts
would have to uphold it.32

●

A specialist environmental court should be created to develop expertise, reduce costs, increase
the speed of dispute resolution, and achieve better outcomes for the environment. Crucially, a
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court with environmental specialism would be equipped consider the substance of environmental
cases, bringing Scotland into compliance with the Aarhus Convention.
3. Capacity building: It must be supported by capacity-building programme to inform public sector duty
bearers of their obligations, and citizens of their rights and access to justice in environmental matters.

Conclusion
A guaranteed human right to a healthy environment underpins all environmental objectives, supports existing
human rights, and gives the correct mandate to our governing institutions to support our collective task of
tackling climate change, biodiversity loss and protecting the environment.
Against the backdrop of a legacy of environmental injustices in Scotland; the need to ensure continued
environmental protections following Brexit; the groundswell of demands to address environmental issues,
together with the attention of COP26 hosted in Glasgow; and the momentum generated by the Scottish
Government’s National Taskforce for Human Rights Leadership’s recommendations, now is the time for
Scotland to fully enshrine a human right to a healthy environment. We therefore call on MSPs and parties to
work together to ensure that this vital legislation is progressed rapidly in the next session of the Scottish
Parliament.
This briefing has been prepared by the Environmental Rights Centre for Scotland on behalf of Scottish
Environment LINK members. Scottish Environment LINK is the forum for Scotland's voluntary environment
community, with 40 member bodies representing a broad spectrum of environmental interests with the
common goal of contributing to a more environmentally sustainable society.
This response is supported by the following LINK member organisations:
Badenoch and Strathspey Conservation Group
Environmental Rights Centre for Scotland
Friends of the Earth Scotland
Keep Scotland Beautiful
Nourish Scotland
RSPB Scotland
Scottish Wild Land Group
Scottish Wildlife Trust
Woodland Trust Scotland
WWF Scotland.
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