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Introduction to Scottish Environment LINK

Scottish Environment LINK is the forum for Scotland's voluntary environment community, with over 50 member
bodies representing a broad spectrum of environmental interests with the common goal of contributing to a more
environmentally sustainable society.

Its member bodies represent a wide community of environmental interest, sharing the common goal of
contributing to a more sustainable society. LINK provides a forum for these organisations, enabling informed
debate, assisting co-operation within the voluntary sector, and acting as a strong voice for the environment. Acting
at local, national and international levels, LINK aims to ensure that the environmental community participates in
the development of policy and legislation affecting Scotland.

LINK works mainly through groups of members working together on topics of mutual interest, exploring the issues
and developing advocacy to promote sustainable development, respecting environmental limits. This consultation
response was written by LINK’s Governance Group and is supported by:

Badenoch and Strathspey Conservation Group
Cairngorms Campaign
RSPB Scotland

Scottish Wild Land Group

Response

Question 1 - Do you agree that, other than in group proceedings, a party should be able to apply for an
Environmental PEO in any relevant proceedings that fall within Article 9 of the Aarhus Convention within the
Court of Session? If not, why not?

The justification for excluding group proceedings is unclear in the consultation paper.

We welcome the statement at paragraph 40 of the consultation paper that the SCIC’s “Group Procedure
Working Group will separately consider that interaction between group procedure and the cost protection
provided by a PEQ".

Question 2 - Do you agree that the amendments proposed to be made to RCS rule 58A.1 will achieve the
purpose of extending the potential to apply for a PEO in all civil proceedings in the Court of Session within the
scope of Article 9 of the Aarhus Convention, other than group proceedings?

Yes.

Question 3 — Do you agree with the cost cap for the applicant being a fixed maximum sum of £5,000 which the
court may decrease but not increase? If not, why not?
Yes.



Our view is that the court should not have the power to increase the cost cap for the applicant. This is necessary
to increase certainty for PEO applicants. The sum of £5,000 is prohibitively expensive for many.

Question 4 — Do you agree that the proposed draft wording of Rule 58A.5 achieves the purpose of providing
judicial discretion to lower the cap, where it is reasonable to do so?
Yes.

Question 5 — Do you agree that the requirement to provide terms of representation should be deleted? If not,
why not?

Yes. We welcome the proposed change to delete the requirement to provide terms of representation.

There is no evidence to suggest that disclosure of this information provides any practical value for the decision
whether to grant or refuse a PEO application. There has been no reasonable explanation so far as to why terms
of representation should be included in the information provided in PEO applications.

This information ought to be treated as confidential in all circumstances. The disclosure of information related
to, for example, pro bono representation, may have a negative effect on environmental lawyers in the long-
term.

Question 6 — Do you agree that the proposed deletions to Rule 58A.5 (3) achieves the purpose of no longer
requiring the applicant to provide terms of representation, or do you have any other comment on that Rule?
Yes.

Question 8 — Do you agree that the requirement for an applicant to estimate their opponents’ expenses
should be deleted? If not, why not?

Yes. We welcome the proposed deletion of the requirement for the applicant to estimate their opponent’s
expenses.

We have previously expressed our view that this requirement creates undue administrative and financial burden
on applicants, especially if they cannot compile the information themselves and require assistance to do so.

It also creates a risk that an applicant may underestimate their adverse expenses. The result of this may be that
a PEO application is refused on the basis that proceedings are not deemed prohibitively expensive. However, the
applicant’s expenses may increase above the estimate as the case progresses.

Question 9 — Do you agree that the draft wording proposed re Rule 58A.5 (3) achieves that purpose, or do you
have any other comment on that Rule?
Yes.

Question 10 — do you agree that where a public interest intervention is allowed that it should be on a “no
expenses due to or by” basis? If not, why not?
Yes.

Question 11 — Do you agree that the draft wording proposed re Rule 58A.10 achieves that purpose, or do you
have any other comment on that Rule?
Yes.

Question 12 — do you agree that rule 58A.7 of the Court of Session should be amended to make it clear that
the cap granted by the court is inclusive of court fees? If not, why not?
Yes. We welcome this proposed change because it will increase certainty for all parties involved in Aarhus cases.
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The Aarhus Convention Compliance Committee has explained that court fees must be included within the costs
protection regime since it is the entire costs of proceedings that must be considered when ensuring that
proceedings are not prohibitively expensive under article 9(4) of the Convention.[1]

Question 13 — Do you agree that the draft wording proposed re Rule 58A.7 achieves that purpose, or do you
have any other comment on that Rule?
Yes.

Question 14 - Do you consider the existing ability of the Inner House to review the cap should be maintained
within the rules or do you consider that the words “Subject to any review of the protective expenses order by
the Inner House” should be omitted from draft RCS 58A.8 (2A)?

The ability of the Inner House to review the caps should be maintained but only to allow for the caps to be
reviewed on an application from the party which benefits from the PEO and which allows for the caps to be
varied in the interests of that party only (i.e. to lower the cost cap and/or to increase the cross cap).

Question 15 - If you consider the power of review should remain, do you consider the circumstances in which
the Inner House would exercise its power of review should be stated within the rule, and if so, in what
circumstances would you consider it appropriate for the Inner House to review an existing PEO?

See our response to Q14 above.

Question 16 - Do you consider draft rule 58A.8A(3) should be enacted, and if so, do you consider the
circumstances in which the Inner House would exercise its power of review should be stated within the rule,
and if so, in what circumstances would you consider it appropriate for the Inner House to review an existing
PEO?

No. We do not agree that the draft rule 58A.8A(3) should be enacted.

The wording used in draft rule 58A.8A(3) would create uncertainty for parties with a PEO. It provides that a PEO
may be review by a court “on its own motion or on the motion of a party to the appeal”.

Draft rule 58A.8A(3) should be amended so that the power of review of a PEO may only be exercised on motion
of the party which benefits from the PEO and which allows for the caps to be varied in the interests of that party
(i.e. to lower the cost cap and/or to increase the cross cap).

Question 17 - Do you agree that a PEO should include any liability for expenses in terms of an application to
the Court of Session for leave to appeal to the UKSC? If not, why not?

Yes.

It is essential that the adverse expenses protection provided by a PEO applies to all stages of a case, to provide
certainty to the party which benefits from the PEO.

Question 18 - Do you agree that the draft wording proposed re Rule 58A.8B achieves that purpose, or do you
have any other comment on that proposed rule?

Yes.

We recommend that the reference made to the powers of review by the Inner House at draft rule 58A.8B(2) is
amended so that the caps may be reviewed only on an application from the party which benefits from the PEO
and which allows for the caps to be varied in the interests of that party only (i.e. to lower the cost cap and/or to
increase the cross cap).
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Question 20 - Do you agree that the ability to seek a PEO, or to have it carried forward, should be extended to
the Sheriff Appeal Court? If not, why not?
Yes.

Question 21 - Do you agree that the draft wording of Chapter 28A achieves the purpose of extending an
existing PEO to an appeal before the Sheriff Appeal Court, or allowing the Sheriff Appeal Court to make such
an order?

Yes.

Question 22 - Do you have a view on whether provision should be made allowing the Sheriff Appeal Court to
review a protective expenses order, in terms of draft rule 28A.2 (3)?

The Sheriff Appeal Court should be allowed to review a PEO only in circumstances where the review is requested
by the party which benefits from the PEO and the caps should only be variable in the interests of that party only
(i.e. to lower the cost cap and/or to increase the cross cap).

Question 23 - If you consider draft rule 28A.2(3) should remain, do you consider the circumstances in which
the Sheriff Appeal Court would exercise its power of review should be stated within the rule, and if so, in what
circumstances would you consider it would be appropriate for the Sheriff Appeal Court to review an existing
PEO?

See our response to Q22 above.

Question 25 - Do you agree that the ability to seek a PEO, should be extended to the Sheriff Court, where the
litigation is within Article 9 of the Aarhus Convention? If not, why not?

Yes.

We welcome this proposed change. In order to achieve compliance with the Aarhus Convention, the option to
apply for a PEO must be extended to nuisance litigation and all other litigation which falls within the remit of
Article 9, regardless of the fora where the claim is made.

Question 26 — Do you agree that the draft wording of each of the new rules/chapters achieves the purpose of
extending the ability to apply for a PEO in proceedings under Article 9 of the Aarhus Convention?
Yes.

Question 27 - Do you consider that a rule in relation to PEOs should be introduced in Simple Procedure?
Yes. We are of the view that rules on PEOs should be introduced in all litigation which falls within the remit of
Article 9 of the Aarhus Convention.

Question 28 - Do you have a view on whether the default cap of £5,000 should apply in an application for a
PEO within Simple Procedure?

We would support significantly lower caps in all litigation which falls within the remit of Article 9 of the Aarhus
Convention. The sum of £5,000 is prohibitively expensive for many.

Question 29 - Do you have a view on whether a cross cap of £5,000 should apply within Simple Procedure? Or
alternatively do you have a view on the whether the default cross cap of £30,000 should apply?

Our view is that cross-caps should not be a feature of the PEO rules.

Cross-caps act as a barrier against PEO applicants obtaining quality legal representation and are problematic for
maintaining equality of arms in litigation. The £30,000 default cross-cap limit is arbitrary —and a £5,000 cross-
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cap would be equally arbitrary. Many cases require expenditure above this amount for a petitioner to be able to
secure effective legal representation.

We refer to the ERCS response to the SCIC’s previous PEQ consultation on this point regarding the need to
remove cross-caps from the PEO regime.

Question 30 - Do you have any other comment on each of the proposed new Chapters, Part or rules for the
sheriff court?
No.

Question 31 - In each of the draft rules referred to above, do you consider that that rule should allow a PEO
application to be made by a party other than a pursuer, petitioner or statutory appellant?
No.

Question 32- Do you consider this is the correct approach to the expenses of interveners in the Sheriff Appeal
Court and the rules listed above in the Sheriff Court? Do you have any other comment on those draft rules?
Yes.

Interveners’ expenses must be included in the cost cap to ensure certainty for all the parties involved in litigation
and particularly those which benefit from a PEO.

Question 33 - Have you experienced any situations where the court may have awarded expenses against a
party, but was unable to do so because of a PEO?
No.

Question 34 - Do you have any experience of concerns in the conduct of litigation where a PEO was granted?
No.

Question 35 - Are you aware of any business impacts the Council should take into consideration, over and
above those we have listed in the draft Business and Regulatory Impact Assessment (BRIA) that accompanies
this consultation?

No.

Question 36 - Are you aware of any equality impacts on those with protected characteristics that the Council
should take into consideration, over and above those we have listed in the draft Equality Impact Assessment
(EQIA) that accompanies this consultation?

No.

[1] As noted by the SCIC in ‘Update on the Aarhus Concerns for Scotland’, 30 September 2024, page 11.
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https://www.ercs.scot/wp/wp-content/uploads/2025/11/251106_ERCS_PEO_consultation_response.pdf
https://www.scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/caf-committee-papers/30-september-2024/20240930---paper-3-2a---update-on-the-aarhus-concerns-for-scotland.pdf?sfvrsn=8c196192_1

Dan Paris
Director of Policy and Engagement
dan@scotlink.org
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